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Harrisburg, Pa. 17120
July 1, 1976
Honorable Grace M. Sloan
State Treasurer
Harrisburg, Pennsylvania

Dear Mrs. Sloan:

The enactment® by the General Assembly, over the Governor’s veto,
of Senate Bill 1542, Printer’s No. 2068 (Act No. 117 of 1976),! and
its enactment of the Federal Augmentation Appropriation Act of 1976
(Act No. 17-A of 1976) raise fundamental questions regarding the
scope of the Legislature’s fiscal powers given the inherent limitations
on that authority and the separation of powers between the Legislative
and Executive branches of government in the Pennsylvania Constitu-
tion, and in light of the Supremacy and Contract Clauses of the United
States Constitution. For the reasons which follow, it is our opinion,
and you are hereby advised, that the aforementioned Acts are nullities
and of no legal effect, and that you should honor all requisitions sub-
mitted by proper state officials for Federal funds appropriated and
allocated to the Commonwealth pursuant to Acts of Congress, regard-
less of whether or not such funds were appropriated by the General
Assembly.

Act No. 117 of 1976 specifically prohibits the State Treasurer from
1ssuing any warrant for requisitioned funds either derived from Federal
funds or to be used as matehing funds to Federal funds unless such
Federal funds have been specifically appropriated by an Act of the
General Assembly. The Federal Augmentation Appropriation Act of
1976 purports to satisfy this requirement and appropriate Federal funds
for the multitude of Federally funded programs engaged in by the
Commonwealth of Pennsylvania, although the Act itself either omits
entirely or underfunds numerous such programs. However, even if all
these programs were completely funded, Act No. 117 of 1976 and the
Appropriation Aet would contravene various provisions of the Penn-
sylvania and United States Constitutions.

The basis for these Acts and the Legislature’s asserted control over
Federal funds lies in Article I, § 24 of the Pennsylvania Constitution,
which provides, inter alia:

*Editor’s note: In Shapp v. Sloan, 27 Pa. Commonwealth Ct. 312, 367 A. 2d
791 (1976), the Commonwealth Court upheld the constitutionality of Act Nos.
117 and 17-A of 1976, holding that Article III, § 24 of the Pennsylvania Con-
stitution empowers the General Assembly to allocate Federal Funds for expendi-
ture by Commonwealth agencies. The Court also held that these acts do not
violate the Supremacy or Contract Clauses of the United States Constitution
and are consistent with federal law. An appeal was taken to the Pennsylvania
Supreme Court, which heard argument on January 20, 1977. At the time this
volume is being printed, the Court has not yet rendered a decision.

1. Senate Bill No. 1542, P.N. 2068, was passed by the General Assembly on June
22, 1976, vetoed by Governor Shapp on June 28, 1976, and passed over the
Governor’s veto on June 29, 1976.



66 OPINIONS OF THE ATTORNEY GENERAL

“No money shall be paid out of the treasury, except on appro-
priations made by law and on warrant issued by the proper
officers. . . .”

There is no doubt that State legislative authority is paramount over
state funds, subject only to constitutional limitations. See Common-
wealth ex rel. Schnader v. Liveright, 308 Pa. 35, 161 A, 697 (1932);
Leahey v. Farrell, 362 Pa. 52, 66 A. 2d 577 (1949). This broad legis-
lative power, however, does not extend to Federal monies—only to
state monies, since the Legislature, with respect to its power to ap-
propriate, is only “supreme within the limits of the revenue and moneys
at its disposal”. Commonwealth ex rel. Schnader v. Liveright, supra
at 67, 161 A. at 707. (Emphasis supplied.)

Interpreting a constitutional provision similar to Pennsylvania’s, the
Supreme Court of Arkansas stated that sueh a provision prevented
“payment out of, or drawing from, the State Treasury any money
raised under the operation of any statute until the same is appropriated.
...” Durector of Bureau of Legislative Research v. MacKrell, 204 S.'W.
2d 893, 897 (Ark. 1947) (Emphasis supplied.) As a result, mere
“Iplayment of funds into the State Treasury does not necessarily vest
the state with title to those funds.” Nawvajo Tribe v. Arizona Depart-
ment of Administration, 111 Ariz. 279, 528 P. 2d 623, 624 (1974) ; Ross
v. Gross, 300 Ky. 337, 188 S.W. 2d 475 (1945); Button’s Estate v.
Anderson, 112 Vt. 531, 28 A. 2d 404 (1942). Only monies raised by the
operation of some general law become public funds subject to appro-
priation. Navajo, supra. The purposes of Article I1I, § 24 are in-
applicable to funds not raised by the Commonwealth.

The mere fact that funds are placed in the State Treasury does not
subject them to Article III, § 24. For example, special funds kept in
the Treasury for safekeeping are not subjeet to the constitutional
restriction. Commonwealth v. Dollar Savings Bank, 259 Pa. 138, 102
A. 569 (1917). More funds may be, and are, placed in the State
Treasury by statute than are constitutionally required. New Jersey
Sports & Expo. Auth. v. McCrane, 61 N.J. 1, 202 A. 2d 545, 553 (1972).
Only those funds constitutionally required to be placed in the Trea-
sury must be paid out by appropriation. Id.; Opiniton of the Justices,
212 N.E. 2d 562 (Mass. 1965).

The purposes of Article III, § 24 and similar provisions of other
state constitutions indicate that Article I1I, § 24 only applies to state
monies, i.e. monies raised by the taxing power of the Commonwealth.
This conclusion is supported by the decision in Commonwealth v.
Perkins, 41 D. & C. 35 (C.P. Dauph. 1940), aff’d. 342 Pa. 529, 21 A. 2d
45 (per curam), aff’d., 314 U.S. 586 (1942) (per cwriam). In the
course of upholding the state unemployment compensation law, the
lower court, in Perkins interpreted the word “appropriation” as follows:

“As we understand the word ‘appropriation’, when used in the
constitutional or legislative sense, it means a designation of
money raised by tavation. . .." 41 D. & C. at 66. (Emphasis
supplied.)
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Since Article III, § 24 applies only to monies subject to “appropriation
made by law” thlb constitutional provision only applies to monies
raised by the Commonwealth’s taxing (or police) power.

Consequently, the Article III, § 24 requirement of appropriation
by law does not embrace Federal funds, since these monies are not
raised as a result of state taxes. Rather, pursuant to various Acts of
Congress, they are funds appropriated by the Federal Government
and allocated by Federal officials and agencies to Commonwealth
officials and agencies for expenditure in furtherance of Federal pro-
grams in which the Commonwealth is participating. See, e.g., Title I
of the Omnibus Crime Control and Safe Streets Act of 1968, Pub. L.
90-351, § 100, et seq., June 19, 1968, 82 Stat. 197, as amended, 42
U.S.C. § 3701, et seq.; The Library Services and Construction Act,
Act of June 19, 1956, C. 407, 70 Stat. 293, as amended, 20 U.S.C. § 351,
et seq.

Section 1501 of the Fiscal Code, as amended by the Act of July 26,
1973, No. 56, 72 P.S. § 1501, provides in part:

“No money shall be paid out of any fund in the State Treasury
. until a requisition therefor shall have been presented to or
prepared by the State Treasurer. . ..”

This provision then designates the official or agency authorized to
present requisitions and receive Treasury funds “for money appro-
priated”. Once again, given the above interpretation of the term
“appropriation”, this limitation only applies to State funds, and the
State Treasurer is free of any constitutional or statutory restriction
in paying out Federal funds of the above nature although such funds
are not appropriated by the General Assembly.

Since we conclude that the enactment of Act No. 117 and the Federal
Augmentation Appropriation Act of 1976 exceeds the scope of the
General Assembly’s power under Article III, § 24, we call to your
attention two additional statutory provisions which presently under-
score the right of the State Treasurer to pay out Federal monies with-
out appropriation by the General Assembly. Section 206 of the Fiscal
Code, Act of April 9, 1929, P.1.. 343, 72 P.S. § 206, provides:

“The Department of Revenue shall have the power, and its
duty shall be:

* * %

(f) To receive for transmission to the officer of this Common-
wealth, if any, specified in the act of Congress appropriating
the money, and if no officer be thus designated, to the State
Treasurer, any moneys contributed by the Federal Govern-
ment to this Commonwealth or any agency thereof for any
purpose;”’

The Fiscal Code itself provides that the Department of Revenue must
transmit federal funds to the officer of this Commonwealth specified
in the Act of Congress appropriating the money. Accordingly, it would
appear that if such money is deposited in the State Treasury, it is
merely for convenience and that such money is held for and on behalf



68 OPINIONS OF THE ATTORNEY GENERAL

of such officer of the Commonwealth for the purposes designated in the
Act of Congress and is not subject to any appropriation by the Legis-
lature.

Similarly, Section 3 of the Act of December 27, 1933 (Sp. S. 1933-34,
P.L. 113, No. 29), 72 P.S. § 3834, states:

“Unless otherwise directed by the donor or depositor, moneys
received by the State Treasurer as custodian under this act
shall not become a part of the General Fund or of other funds
of the Commonwealth, and no appropriation shall be neces-
sary to permit their disbursement.”

Although Section 7 of Act No. 117 specifically purports to supercede
this provision, and Section 206 of the Fiscal Code by implication, our
conclusion that Act No. 117 is unenforceable leaves these provisions
intact. Thus, since the State Treasurer retains in a custodial capacity
Federal funds designated for specific Federal programs carried out by
the Commonwealth’s officers and agencies, you may continue to pay
out such funds in the ahsence of any appropriation by the General
Assembly.

Where other state legislatures have sought to take control of Federal
funds and appropriate them, state courts in those jurisdictions have
uniformly held that “federal contributions are not the subject of the
appropriative power of the Legislature”. MacManus v. Love, 499 P.
2d 609, 610 (Colo. 1972). Accord, Navajo Tribe v. Arizona Dept. of
Administration, supra; State ex rel. Sego v. Kirkpatrick, 86 N.M. 359,
524 P. 2d 975 (1974). Interpreting a state statute providing that
Federal funds received by an agency in excess of its appropriation by
the state legislature could not be expended without an additional ap-
propriation, the Colorado Supreme Court in MacManus v. Love
stated:

“ ..8§2(d) is an attempt to limit the executive branch in its
administration of federal funds to be received by it directly
from agencies of the federal government and unconneeted
with any state appropriations. In fact, such funds, to be re-
ceived in the future, may often be unanticipated or even un-
known at the time of the passage of the bill . . . § 2(d) 1s
unconstitutionally void as an infringement upon the executive
function of administration.” 499 P. 2d at 610-611. Accord,
State ex rel. Sego v. Kirkpatrick, supra, 524 P. 2d at 986.

Articles 1L, ITI, TV and V of the Pennsylvania Constitution also embody
the constitutional doctrine of separation of powers, and Article IV
delegates the power of the executive to the Governor, not to the Legis-
lature. The enactment by the General Assembly of Act No. 117 and
the Federal Augmentation Appropriation Act of 1976 thus contravenes
the separation of powers in the Pennsylvania Constitution and must
therefore be construed as unenforceable.
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The passage by the General Assembly of these Acts also contravenes
the Supremacy Clause of Article VI of the United States Constitution,
inasmuch as the Federal funds purportedly appropriated by the Gen-
eral Assembly have already been appropriated pursuant to various
Acts of Congress for allocation to State officials or agencies to carry
out the State’s role in the Federal programs. These programs represent
what the United States Supreme Court has termed “a scheme of co-
operative federalism”. King v. Smith, 392 U.S. 309, 316, (1968). In
King, the Court stated, in describing the Social Security Aect program
at issue:

“Tt is financed largely by the Federal Government, on a mateh-
ing fund basis, and is administered by the States. States are
not required to participate in the program, but those which
desire to take advantage of the substantial federal funds
available for distribution to needy children are required to
submit an AFDC plan for the approval of the Secretary. . ..”
392 U.S. at 316.

The Court in King invalidated an Alabama regulation which estab-
lished qualifications contrary to the language and intent of the govern-
ing Federal statute and regulations. In so doing, the Court observed
that the Federal Government “may impose the terms and conditions
upon which its money allotments to the States shall be disbursed, and
that any state law or regulation inconsistent with such federal terms
and conditions is to that extent invalid”. 392 U.S. at 333, in. 34. Where
Congress legislates in this manner, therefore, Article VI of the Con-
stitution “forbids state encroachment on the supremacy of federal
legislative action”. Ivanhoe Irrigation District v. McCracken, 357
U.S. 275, 295 (1958). Accord, Oklahoma v. Civil Service Commyission,
330 U.S. 127 (1947).

Congressional determination that Federal funds shall be specifically
appropriated and allocated to State officials or agencies to be adminis-
tered 1s one such condition, and is exemplified by the provision of Title
T of the Omnibus Crime Control and Safe Streets Act of 1968, supra.

Section 203 of this Act provides that a grant to a state shall be
utilized to establish and maintain a State planning agency. Such agency
shall be created or designated by the chief executive of the State and
shall be subject to his jurisdiction. The section further provides that
such State planning agency shall develop a comprehensive statewide
plan; define, develop and correlate programs and projects; and estab-
lish priorities.

The provision of law could hardly be written with greater clarity %o
reflect that the grant is transmitted to the state agency under and
subject to the jurisdiction of the Governor and it is the agency which
controls the plan and all expenditures thereunder.

Section 302 of the Act provides that a state desiring to participate
in the grant program shall establish a state agency as deseribed above
and that such agency shall develop a comprehensive state plan.
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Section 303 of the Act states that the Federal Government shall
make grants to the state agency and that each such plan shall pro-
vide for the administration of such grants by the state agency. This
section further provides that expenditures shall be made by such
agency for the development and implementation of programs and
projects in conformity with the state plan. Since the Act of Congress
vests all of the powers and duties in the state planning agency and the
grant 1s made to said agency for the specified enumerated purposes,
there can be absolutely no question that the Legislature is completely
devoid of any power or authority over such grants or their appropria-
tion.

Although the numerous Congressional Acts establishing programs
in which the Commonwealth participates vary in language, it is clear
that all of the Federal funds covered by the Federal Augmentation
Appropriation Act are mandated to be administered by officials and
agencies of the executive branch of the Commonwealth. Accordingly,
that Act and Act No. 117 can be given no legal effect under these
Federal laws and under the Supremacy Clause of the United States
Constitution.?

Finally, the Federal Augmentation Appropriation Act does not even
include funds for all of the Federal programs for which Federal agencies
have made or will in the future make allocations to Commonwealth
officials and agencies. At the same time, payments under contracts
already entered into, between the Commonwealth and private con-
tractors, require the continued flow of Federal funds in order for the
Commonwealth to meet its obligations thereunder. Moreover, the
submission of State plans and other Commonwealth assurances of con-
formity with Federal laws, and their approval and acceptance by the
Federal Government, also constitute contracts between the Common-
wealth of Pennsylvania and the Federal Government. In failing to
make certain appropriations, as well as in unilaterally adding the
additional term or condition of appropriation by the Legislature, the
General Assembly has succeeded in enacting laws impairing the ob-
ligation of contracts contrary to Article I, § 10 of the United States
Constitution and Article I. § 17 of the Pennsylvania Constitution.
Home Building & Loan Association v. Blaisdell, 290 U.S. 398 (1934);
Beaver Co. Building & Loan Association v. Winowich, 323 Pa. 483,
187 A. 481 (1936).

For the foregoing reasons, it is our opinion, and you are hereby
advised, that Article 111, § 24 of the Pennsylvania Constitution neither
contemplates nor authorizes the enactment by the General Assembly
of legislation such as Act No. 117 and the Federal Augmentation Ap-
propriation Act of 1976, and that these Acts are contrary to the above-
cited provisions of the Pennsylvania and United States Constitutions,
as well as Federal laws and regulations. You are therefore advised and

2. This opinion, of ecourse, does not pertain to Federal funds granted by Congress
to the States for general public purposes pwrsuant to the Federal programs
commonly referred to as “revenue-sharing”. Such Federal monies are deposited
in the State Treasury and are subject to appropriation by the General Assembly.
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requested to honor the requisitions for Federal funds submitted by all
proper officials and agencies of the Commonwealth, regardless of
whether such funds have been appropriated by the General Assembly.

Sincerely yours,

MeLviNn R. SHUSTER
Deputy Attorney General

VincenT X. YAROWICZ
Solicitor General

RoserT P. KANE
Attorney General

OFFICIAL OPINION No. 76-22

Payment of Federal Funds to Subgrant State Agency—Acts 117 and 17-A of 1976
—Federal Funds—Appropriations.

1. Appropriations made by Act 17-A to a single state agency may be spent by
another state agency 1n accordance with arrangements made pursuant to
federal law.

Harrisburg, Pa. 17120
July 14, 1976

Honorable Milton J. Shapp
Governor
Harrisburg, PA

Dear Governor Shapp:

You have asked our opinion as to whether under Acts 117 or 17-A
of 1976 a direct appropriation need be made to a state agency which
has contracted or otherwise arranged with a single state agency re-
ceiving Federal funds before the subgrant agency may spend the funds.

At the outset it should be noted that by this opinion we do not
agree with the contention of the General Assembly that it has the
power to “appropriate” Federal monies received as grants or otherwise
from the Federal government. This office has filed suit in Common-
wealth Court to challenge, inter alia, the validity of Acts 117 and 17-A
of 1976. Shapp et al. v. Sloan, No. 1194, Commonwealth Docket 1976.*
Assuming, arguendo, that the acts in question are valid, we reach the

*Hditor’s note: The Court has ruled in that case that Acts 117 and 17-A of 1976
are valid. Shapp v. Sloan, 27 Pa. Commonwealth Ct. 312, 367 A. 2d 791 (1976).
An appeal to the Supreme Court of Pennsylvania has been argued and is await-
ing decision.



